Practitioner Questions from 2006 Legislative Update Presentations

1.
Under the new automatic extension provisions a pass-through entity (PTE) filing on a calendar year has until October 15, 2007 to file its 2006 return.  If the PTE has a federal extension in place that extends the federal due date to October 15, 2007, will Virginia allow an additional 30 days as it has in the past?


Yes.  For PTEs, Virginia law provides for the filing of Form 502 within six months from the original due date, or within 30 days from the federal extended due date.  To ensure timely processing, you should attach a copy of the federal extension to the Virginia Form 502.

2.
Is it correct that the penalty for late filing of Form 502 is now $1,200?  Is that a new provision?

When the filing requirements for pass-through entities were enacted for taxable year 2004, penalty provisions were also included in the law.  The late filing penalty is assessed at the rate of $200 per month, to a maximum of $1,200.  Under the automatic extension provisions enacted for taxable year 2005, the Form 502 is considered to be timely as long as the return is filed within six months of the due date.  A return filed after that date is subject to the late filing penalty of $200 per month from the due date through the date filed.  Since a Form 502 is not deemed to be filed late unless it is filed more than six months after the original due date, the maximum penalty of $1,200 would apply.

3.
If a paper extension form is no longer necessary or provided, what form should I use to submit extension payments for my clients?

To submit an extension payment for an individual filer, use Form 760-IP.  For fiduciary filers, use Form 770-IP, and for corporations, use Form 500-CP.

4.
You stated that individuals who claimed a federal earned income credit can claim 20% of that amount under the Virginia credit for low-income individuals (CLI), even if their income exceeds the federal poverty guideline amounts.  Do the other CLI limitations apply to these filers?  For example, can a person who claims the Virginia subtraction for state and federal employees still claim a credit for 20% of the federal EIC?

Although the federal poverty guideline amounts do not apply in cases where an individual is claiming a Virginia credit based on 20% of the federal EIC, the other limitations associated with the Virginia credit for low-income individuals do apply.  As in the past, an individual who claims the subtraction for state and federal government employees cannot claim the CLI.  For a detailed listing of limitations to the CLI, please refer to the instructions for Schedule ADJ.

5.
If a taxpayer purchases a long-term care policy late in 2006 and is required to pay the first 12 months’ premiums in full at the time of purchase, can the long-term care insurance credit be based on the entire amount paid, or will the credit be prorated over 12 months beginning with the date of purchase?

Since the full payment for the premiums will be made in 2006, the full credit will be claimed on the 2006 return.  The credit is based on the actual premiums paid.

6.
In Virginia, does cohabitation violate local law?  Specifically, can one person claim another as a dependent if that person has no income and lived with the taxpayer all year?

Neither of these issues is a matter of Virginia tax law.  If a filer properly claims another person as a dependent for federal purposes, that person may also be claimed as a dependent on the Virginia return.  However, the determination as to whether such a claim is proper on the federal return is a matter of federal tax law.

7.
Does the Department of Taxation ever allow waiver of penalty for reasonable cause?

Yes.  Under the provisions of Section 58.1-105 of the Code of Virginia, the Tax Commissioner can reduce or waive a penalty if that action is justified.  Requests for waiver of penalty are generally handled under our offer in compromise procedures.  You can download forms and instructions for offers in compromise from our website.  To locate the forms, use “offer” as the keyword.

8.
What are your customer service hours?

Our Contact Center phone lines, including the Tax Professionals Hotline, are open from 8:00 am to 5:00 pm, Monday through Friday.  Walk-in service is available at 3610 West Broad Street, Richmond, VA, from 8:30 am to 4:30 pm.

