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Individual Income Tax Changes and Updates for 2009
Get Square VA- Tax Amnesty Program

During Get Square VA, the 2009 Virginia Tax Amnesty Program, taxpayers with qualifying assessments and nonfiler periods who pay the tax and one-half the interest due will be relieved of any penalty and the remaining interest.  The program ends December 5, 2009.  Qualifying tax liabilities remaining unpaid after that date may be subject to an additional 20% penalty.  For complete program information, visit GetSquareVA.com.

Fixed-Date Conformity

The 2008 General Assembly enacted legislation to advance the effective date of Virginia’s fixed-date conformity provisions to December 31, 2008.
Virginia still does not recognize federal bonus depreciation, or the five-year federal carry back provisions for net operating losses incurred in 2001 and 2002.  Provisions of newer federal legislation that will be recognized for Virginia purposes include:  The Economic Stimulus Act, which increases Section 179 expensing; The Food and Energy Security Act and the Heartland, Habitat, Harvest, and Horticulture Act; The Heroes Earnings Assistance and Relief Tax Act; The Housing and Economic Recovery Act; and the Emergency Economic Stabilization Act.
Background:  For over 20 years, beginning in 1972, Virginia conformed to federal income tax law.  As a result, federal income tax law changes automatically affected Virginia provisions unless otherwise exempted.  Beginning in 2003, Virginia adopted a policy of fixed-date conformity, under which the effective date of conformity has been moved by the General Assembly each year.  This practice allows the legislature to gauge the economic impact of federal law changes made during the year before deciding which, if any, of those changes Virginia law will conform with.  

NOTE:   As in previous years, the Department of Taxation will not be able to provide information on changes to the fixed-date conformity provisions until legislation is passed by the 2010 General Assembly and signed into law by the Governor.  Be sure to sign up for e-Subscriptions at www.tax.virginia.gov to ensure that you receive the latest updates on legislative changes.
Increase in Deduction for Contributions to College Savings Plans
  Effective for taxable year 2009, the allowable deduction for contributions made to a prepaid tuition plan or savings trust account will increase from $2,000 to $4,000 per plan or account.  No restriction applies to the deduction amount for an individual who is 70 or older.
Deduction for Income from Dealer Disposition of Real Property

Effective for taxable year 2009, Senate Bill 978 allows qualifying Virginia individuals and corporations to defer payment of a portion of the Virginia income tax incurred from the sale of real property provided:

· The sale occurs on or after January 1, 2009

· The property sold is real estate

· The taxpayer reports the entire gain as income on the federal return

In effect, the new provision allows the taxpayer to treat certain sales as installment sales, even though the entire gain is taxable for federal purposes at the time the sales takes place.  Qualifying taxpayers can initially claim a deduction for a significant percentage of the gain reported as income on for federal purposes for the taxable year in which the disposition occurs.  The taxpayer will then be required to report an addition for a percentage of the Virginia deduction over a period of years as illustrated in the example below. 
Example:  If a developer sells real estate (treated as a dealer disposition for federal purposes) for $500 that has a basis of $350, the sale would generate $150 of taxable income.  If the purchase price is to be paid in equal payments over 5 years, then the taxpayer could elect to pay the Virginia tax on the sale as installments are paid.  Because all of the gain would be reported in the year of sale for federal purposes, the Virginia return would be adjusted as follows:

	Return
	Year 1
	Year 2
	Year 3
	Year 4
	Year 5

	Federal
	$150 gain
	$0
	$0
	$0
	$0

	Virginia
	$120 Deduction
	$30 addition
	$30 addition
	$30 addition
	$30 addition


The impact of these adjustments is that the taxpayer pays Virginia tax on $30 in each of the five years that $100 installments are paid.

The Department of Taxation plans to publish guidelines for the subtraction before the end of 2009.  Watch our website for updates, or sign up for e-Subscriptions at www.tax.virginia.gov to ensure that you are notified when the guideline are available.
Subtraction for Gain on Sales of Land Preservation Credit

To the extent that a gain reported on the federal income tax return includes gain or loss recognized on the sale or transfer of a Land Preservation Tax Credit, the taxpayer may subtract the gain.  In the case of a loss, the loss amount included in the federal computation must be added back on the Virginia return.
Limitation on Land Preservation Credit
The amount of Land Preservation Credits that may be claimed on income tax returns has been reduced from $100,000 per taxpayer to $50,000 per taxpayer effective for credits claimed for taxable years beginning on and after January 1, 2009, but before January 1, 2011.  The carryover period for unused credits has been extended by two years for filers affected by the limitation.  The reduction in the amount of credit that can be claimed on the return does not reduce the amount of credit that may be earned or held by the taxpayer. 

For complete information on all nonrefundable credits, review Schedule CR and instructions, or visit www.tax.virginia.gov.

Increase in the Livable Home Tax Credit
Effective January 1, 2010, House Bill 1938 (Chapter 15) and Senate Bill 845 (Chapter 496) increase the maximum amount of the Livable Home Tax Credit.  The amount of the credit will be $2,000 for a new residence designed to improve accessibility, or 50% of the costs for retrofitting an existing residence, not to exceed $2,000.  The previous maximum credit was $1,000. 

Reminder:  Personal Exemption and Filing Thresholds

Under legislation passed by the 2007 General Assembly, the personal exemption amount for filers, spouses, and dependents is $930 for taxable year 2009.  The filing threshold for single filers and married individuals filing separate returns is $11,250, and the filing threshold for married individuals filing joint returns is $22,500.  Further increases in filing thresholds will be phased in by 2012.
Reminder:  Mandatory Electronic Filing Requirements
Effective for taxable year 2008, every professional tax preparer having 100 or more clients must submit all returns electronically, except for returns containing schedules or attachments that cannot be accepted via iFile or e-File.  This provision eliminates the option of filing paper forms with a 2D barcode in cases where a return can be filed electronically.

The provision does not apply in cases where a preparer has received a hardship waiver from the Tax Commissioner using Form 8454P, or where a client has opted out of electronic filing by completing Form 8454T.
Reminder:  Military Filing Extensions

Under current Virginia law, members of the Armed Forces serving in a combat zone receive either the same individual income tax filing and payment extensions as those granted to them by the IRS, plus an additional fifteen days, or a one-year extension, whichever date is later.  All extensions apply to spouses of military personnel also.  Service members who claim this extension write “Combat Zone” at the top of their tax returns and on the envelopes used to file the returns, as well as on any notice issued by the Virginia Department of Taxation regarding tax collection or examination.

Effective for taxable year 2008, every member of the armed services deployed to noncombat service outside of the United States is also allowed an extension of his or her due date for filing and payment.  The extension will expire 90 days after the completion of deployment.  Service members who claim this extension should write “Overseas Noncombat” at the top of their tax returns and on the filing envelopes.

Individual Income Tax Changes for 2010 and Beyond 

Taxable Years through 2012:  Personal Exemptions and Filing Threshold
Under previous legislation which affected both the personal exemption amount and filing thresholds for 2008 and 2009, increases to the filing threshold will be phased in through taxable year 2012.
	Filing Status
	2010 and 2011
	2012 and Beyond

	Single, or 

Married, filing separately
	$11,650
	$11,950

	Joint
	$23,300
	$23,900


Business Tax Changes for 2009
Annual Filing Option for Household Employers
Effective for taxable years beginning on or after January 1, 2009, employers of household service employees may elect to file and pay the Virginia income tax withheld from their employees’ salaries on an annual basis, at the same time they submit the employees’ Forms W-2 for the year.  In order to qualify for the annual filing, an employer must have a total payroll in each calendar quarter that does not exceed $5,000, regardless of the number of persons providing the domestic service.  The employment must consist exclusively of domestic service in the private home of the employer as defined in the Federal Employment Tax Regulations.  The first annual return and payment will be due on February 28, 2010.  Employers may register for the new filing option by using iReg online, or by using Form R-1H.  Visit our website at www.tax.virginia.gov for additional information.
Digital Media Purchase or Rental Fee

Effective July 1, 2009, Senate Bill 1421(Chapter 531), businesses that provide lodging facilities in Virginia may be subject to collect the Digital Media Fee.  The fee applies to digital media offered via an in-room television for a separate charge, and is imposed at the rate of 10% of the cost of the rental or sale of such media.  A mailer with detailed information and registration instructions was sent to affected businesses on June 1.  For details about the fee, refer to Virginia Tax Bulletin 09-5, or visit the Digital Media Fee page.
Virginia Motor Vehicle Fuel Sales Tax (NOVA)

Effective January 1, 2010, Senate Bill 1532 (Chapter 532) changes the tax on fuel sales in Northern Virginia such that the tax would be collected by the distributors at the time of the fuel purchase to retail dealers located in Northern Virginia.  The rate of the tax will also be increased from 2 percent to 2.1 percent.  Affected businesses will be notified in November.  Watch our website at www.tax.virginia.gov for details. 
Neighborhood Assistance Act Credit
House Bill 1790 expands the professional services eligible for tax credits under the Neighborhood Assistance Act to include services provided by veterinarians.  The bill also extends the sunset date for the authorization of Neighborhood Assistance Act Tax credits from July 1, 2009 to July 1, 2011. 
Reminder:  Withholding for Pass-Through Entities 

Effective for taxable year 2008, pass-through entities (PTEs) are required to withhold Virginia income tax on their nonresident owners.  The withholding requirement applies to individuals, trusts and C corporations that are owners of PTEs.
At the entity level, the requirement does not apply to publicly traded partnerships, to disregarded entities, or to entities that have requested and received a hardship waiver from the Tax Commissioner.  At the owner level, no withholding is required on behalf of (1) individuals who are exempt from paying federal income taxes, who are exempt from Virginia income taxes, or whose credit for taxes paid to other states is sufficient to offset all Virginia income tax attributable to the shares of income distributed by the PTE; (2) individuals included on a unified return (Form 765); (3) entities other than individuals and corporations that are exempt from federal income taxes; and (4) corporations exempt from Virginia income tax.

The amount of tax to be withheld is five percent of the owner’s share of Virginia taxable income, less any nonrefundable credits that are being passed from the PTE to the owner.

The payment is due on or before the original due date for the PTE to file its Virginia Form 502 (generally April 15) – there are no provisions for extension, and the automatic six-month filing extension allowed for the filing of Form 502 does not apply to the withholding tax payment.
The payment must be equal to at least 90 percent of the actual withholding tax liability reported by the entity on Form 502.  Penalties will apply to underpayments and late payments in the same manner as such penalties are currently imposed on individual and corporate income tax returns.  These penalties will apply in addition to the late filing penalty of $1,200 that the PTE might incur.  In the case of a late filed return, penalties for late filing will apply to both the unpaid withholding tax (30 percent of the tax due) and to the Form 502 ($1,200).  Please review the penalty and interest materials in this supplement, as well as the information on pages 8 and 9 of the 2008 Instructions for Form 502 for detailed information on penalties and interest.
Extension and Penalty Provisions

Under the provisions of Virginia law for taxable years beginning on or after January 1, 2005, every individual income tax filer is granted an automatic six-month filing extension.  This does not mean that a return filed within the six-month extension period will not be subject to penalties.  However, there are a few changes in the way that penalty charges are applied to returns for taxable years beginning in 2005.  A tax due return may be subject to one or more penalty charges, as well as to the accrual of interest.  A few basics to keep in mind:

· For individual income tax, penalties apply only to returns that show a balance of tax 

due. Individual income tax returns that reflect an overpayment, as well as “zero” returns, are not subject to penalty.

· Depending on when a return is filed and when the tax due is paid, the return may be subject to an extension penalty, a late payment penalty, or a late filing penalty.

· A return filed within six months from the original due date may be subject to an extension penalty and/or a late payment penalty.  A return filed within six months of the due date is never subject to a late filing penalty.

· A return that is filed more than six months after the due date is subject to the maximum late filing penalty.  A return filed more than six months after the due date is never subject to an extension penalty or a late payment penalty.

· Any balance of tax that is not paid by the due date is subject to the accrual of interest, even if the return is not otherwise subject to penalties.

Extension Penalty (Code of Virginia Section 58.1-344)
For taxable years beginning on or after January 1, 2005, the law allows an automatic six-month filing extension.  No application for extension is required.  For example, a calendar year return filed after May 1, but no later than November 1 is considered to be filed on extension, and will not be subject to a late filing penalty under any circumstances.

To avoid an extension penalty charge, however, the filer must pay at least 90% of the final tax liability by the original due date.  If this requirement is not met, the return is subject to an extension penalty of 2% per month or part of a month on the tax due with the return, from the original due date through the date of filing.  The maximum extension penalty charge is 12% of the tax due.  In addition, any balance of tax due with a return filed under extension is subject to interest from the due date through the date of filing.  To determine whether a return is subject to the extension penalty, consider the following questions:

          1. 
Was the return filed within six months of the original due date?  If not, the return

is late and the extension provisions will not apply.

          2.
Is there a balance of tax due with the return?  If not, no penalty will apply.

          3.
Is the balance of tax due more than 10% of the total tax liability?  If so, you will

need to compute an extension penalty, plus interest.  If not, no extension penalty

will apply, but the balance will be subject to interest charges.

Extension Penalty Examples:

A.
You are preparing a calendar year return that you anticipate will be filed on December 11.  The return will show a balance of tax due representing 100% of the tax liability.  Because the return will be filed more than six months after May 1, it will be subject to a late filing penalty of 30% of the tax due, rather than the extension penalty.  Keep in mind that filing after the end of the extension period voids the extension.

B.
You are preparing a calendar year return showing tax due of $100, and total tax liability of $1,000.  You anticipate that the return will be filed by October 11.  Because the balance of tax due is only 10% of the total tax liability, the 90% payment requirement has been met, and no extension penalty will apply.  The $100 balance of tax due will be subject to accrual of interest.

C.
You are preparing a calendar year return showing tax due of $1,200, which represents the entire tax liability.  You anticipate that the return will be filed on July 18.  Because the return will filed within six months from May 1, but the 90% payment requirement was not met, the return is subject to an extension penalty, plus interest.  The total extension penalty will be 6% of the tax due, or $72.

Note for overseas filers:  For taxpayers who are out of the country on the return due date (May 1 for calendar year filers), the law provides that the due date for those individuals will be two months after the usual due date.  For example, the overseas filer due date for a calendar year return is July 1.  Because this is a different due date, not an extended due date, the six-month extension period for an overseas filer who files a calendar year return begins on July 2 and runs until January 1.  

Late Payment Penalty (Code of Virginia Section 58.1-351)

Virginia law generally imposes a late payment penalty on any balance of tax due that is not paid by the due date.  In the case of a return filed under the automatic six-month extension provision, the extension ends on the date the return is filed.  Therefore, if the return is filed less than six months after the due date, but the tax is not paid, the late payment penalty will apply from the date the return is filed.  The late payment penalty is imposed at the rate of 6% per month or part of a month from the due date, or the date filed on extension, until the date the tax is paid, to a maximum of 30% of the tax due.  The late payment penalty is computed and assessed by the Department of Taxation.

A return can be subject to both the extension and the late payment penalties, but the penalty periods cannot overlap.  The extension penalty cannot accrue beyond the date the return is filed.  The late payment penalty cannot begin to accrue until the date the return is filed.  However, the penalties are applied according to the exact date the return is filed.  Therefore, even though an extension penalty and a late payment penalty cannot be applied to the same days in a calendar month, it is possible for both penalties to be applied to different days within the same calendar month.

For example, if a calendar year return showing 100% of the tax due is filed on August 10, the extension penalty will apply as follows:  May 2 – June 1 = 2%; June 2 – July 1 = 2%; July 2 – August 1 = 2%; and August 2 – August 10 = 2%.  The total extension penalty will be 8%, including a part of the calendar month of August.  The late payment penalty will then be applied as of August 11, and will accrue at the rate of 6% per month or part of a month, to a maximum of 30% of the tax due.
Note for errors and audit adjustments:  Virginia law recognizes a taxpayer’s good faith efforts to file an accurate return.  Therefore, the late payment penalty is not generally applied to a balance of tax due that results from an error on a return, such as a math error or credit error, or in cases where the additional tax results from an audit adjustment.  Interest is accrued on these balances.

Late Payment Penalty Examples:

A.
The taxpayer filed a calendar year return on August 15, without payment.  The return shows a balance of tax due in the amount of $4,500, which represents 100% of the tax due.  Because the return was filed within six months from the due date and the 90% payment requirement was not met, the return is subject to an extension penalty charge from May 1 until August 15.  As the tax due has not been paid, the late payment penalty will apply from August 15 through the date of assessment.  NOTE:  Although a return can be subject to both an extension penalty and a late payment penalty, the penalties cannot overlap.  The extension penalty is applied first, through the date of filing, then the late payment penalty begins to accrue. 

B.
The taxpayer filed a calendar year return on November 7, showing a balance of tax due.  Because the return was filed more than six months after the due date, no extension or late payment provisions will apply.  The return will be subject to a 30% late filing penalty, plus interest.

C.
The taxpayer filed a calendar year return on April 20, showing a balance due of $450.  The tax was not paid with the return, and remained unpaid as of May 1.  In this case, the return was filed before the due date, so no extension penalty will apply.  Instead, the late payment penalty will begin to accrue as of May 2.
Late Filing Penalty (Code of Virginia Section 58.1-347)

For taxable years beginning on or after January 1, 2005, Virginia law imposes a late filing penalty on any individual income tax return filed more than six months after the due at the maximum rate of 30%.  A return that is subject to the late filing penalty at the point of initial assessment will not be subject to either the extension penalty or the late payment penalty.  To determine whether a return is subject to the late filing penalty, consider the following questions:

          1.  Is there a balance of tax due with the return?  If not, no penalties apply.

          2.  If there is a balance of tax due with the return, will the return be filed more than six

               months after the due date?  If so, the late filing penalty will apply, plus interest.  If

               not, the extension penalty and/or the late payment penalty may apply.

Keep in mind that a return cannot be subject to an extension penalty and a late filing penalty, or to a late payment penalty and a late filing penalty.  A return filed within six months of the due date is under automatic extension and cannot be subject to late filing charges.  Filing more than six months after the due date voids the extension and subjects the return to the maximum 30% penalty for late filing.  Because the late payment penalty cannot be applied in the same period for which a late filing penalty has been assessed, and the maximum charge for both penalties is 30% of the tax due, only the late filing penalty will apply to a return filed more than six months after the due date.

Late Filing Penalty Examples:

A.  
You are preparing a calendar year return reflecting a refund due, that you anticipate will be filed on December 15.  Although the return will be filed more than six months after the due date, there is no balance of tax due.  Therefore, the late filing penalty will not apply.

B. You are preparing a calendar year return that you anticipate will be filed on November 8, and that reflects tax due of $2,500.  Because the return will be filed more than six months after the due date, the late filing penalty of 30% will apply, plus interest from May 1.
Common Errors and Strategies for Success
	Error
	Strategy for Success

	Rejected direct deposits
	Wrong and old (closed)  bank account 

	Returned refund checks
	Bad addresses

	Changes in name, address or filing status not correctly indicated or changed on the return 
	Be sure to verify your client’s information and confirm whether any changes have occurred since last year

	Switching the primary filer between spouses from year to year
	Use the same primary filer whenever possible

	Incorrect social security numbers
	Verify the client’s information

	Not claiming the correct amount of estimated payments or not claiming any of the estimated payments made
	Try to verify payments – it may help to have the client register for iFile account so payments can be checked online

	Putting estimated payments and withholding on the wrong lines 
	Double check to insure the correct placement of the information 

	Did not provide required documents such as Schedule ADJ, NPY, Schedule CR or out-of-state return
	This is typically a client error – you may want to provide written instructions for including attachments, or encourage electronic filing where possible

	Did not attach w2’s or include the Schedule INC
	Review the information to be submitted

	Duplicate returns; i.e., one electronic and one paper
	Once a return has been filed electronically, instruct your client not to file a paper return.  If the client needs to make a tax payment, submit only the payment voucher – better yet, use direct debit!

	Made withholding errors, such as, the withholding is summed incorrectly and/or Adding another’s state’s withholding to the Virginia withholding. 
	Examination of all document before finalized  return 

	Birth date not provided for the age deduction
	Be sure to complete this field when claiming the age deduction

	Did not include total itemized deductions amount and state / local income taxes
	Review all returns for complete and accurate information before filing

	Did not provide codes for subtractions and contributions claimed
	Use the correct two digit code for the subtractions and contributions listed in instructions 

	Software errors
	Be sure to download vendor updates regularly!


Tips and Tools for Preparers

Need help fast?  Call our Tax Professionals Hotline at (804) 367-9286.  Service hours are 8:30am – 4:30pm, Monday through Friday.  You can also access our general assistance lines through this number from 8:00am – 8:30am and 4:30pm-5:00pm on weekdays.
If you haven’t visited our website at www.tax.virginia.gov lately, you’re missing out on:
· LIVE CHAT:  An online service that lets you “chat” with a representative during normal business hours, as well as during extended evening hours and on Saturday mornings. 

· e-Subscription:  Sign up for automatic e-mail notifications regarding legislative changes, filing reminders, and other relevant information.  Customize the information you want to receive!
· Web Upload:  Use this free service for bulk filing and paying multiple tax sales or withholding tax returns at one time.  
· A Tax Professionals page featuring:

· Information and guidelines for electronic filing

· Early release forms

· Instructional materials for legislative updates

· A secure e-mail channel for submitting questions
· A Tax Policy Library, where you can access:
· Rulings of the Tax Commissioner
· Tax Bulletins

· Tax Code of Virginia

· Virginia Administrative Code

· What’s New pages for Individual and Business tax information
· Tax forms for current and prior years
· iFile online filing and secure messaging services
· Agency publications, including the Legislative Summary
Writing in?  Using the correct address will help us handle your inquiry promptly.

General Correspondence:
Virginia Department of Taxation





P.O. Box 1115





Richmond, VA  23218-1115

Offers in Compromise and

1821 Appeals:


Tax Commissioner





P.O. Box 2475





Richmond, VA  23218-2475
If you or your clients receive notices or letters that specify an address for response, please use that address.  Please do not send correspondence to P.O. Box 760, or attach correspondence to original returns that are filed at that address.
